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1. Executive Summary

Since the general elections in May 2015 which brought the Conservative party to
power, the UK’s energy policy has undergone a period of intense and abrupt change.
Although some of the changes were originally implemented while the Conservatives
were previously in a coalition government, the pace and impact of interventions since
they formed a majority government have been significantly more pronounced, and
have severely impacted renewable energy generally and specific sectors within that
industry. This has raised concerns in many quarters as to the validity, consistency and
level of due consideration of the Government’s actions.
This report investigates pertinent issues that result from these actions and seeks to
answer specific questions with regards to: the introduction of these policy changes; the
process that was followed in their implementation; how they relate to the UK’s
obligations at European Union (EU) level and more generally whether they are in line
with the requirements for a fair and competitive market. To do this, this study has
looked at several key areas where the Government has directly intervened with the
apparent intent to impose an agenda. Specifically the areas that have been looked at
cover the compliance with EU directives, the UK’s support mechanisms for Renewable
Energy (RE) compared to its approach to other non-RE industry sectors, the
Government’s guidance on and intervention into national planning regulations, its
oversight of the national electricity infrastructure and the method by which its policies
were consulted on.
The findings of this investigation indicate that there are valid concerns about the
approach and intent of the Government as well as the effect of its recent policy
changes on the unbiased and competitive operation of the electricity market in the UK.
In almost all cases there appears to have been a mishandling of the issues at hand,
leading to a fundamental failure of market and regulatory mechanisms at various levels
and potentially significantly impacting the RE industry, and ultimately the UK’s ability to
meet its mandatory emissions and renewable energy targets.
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In a few key areas there is the impression of breaches of regulations, both at a UK and
EU level. This mishandling is leading to a fundamental failure of market and regulatory
mechanisms at various levels and potentially impacting significantly the RE industry,
and ultimately the UK’s ability to meet its mandated emissions and renewable energy
targets. The report concludes with questions that the authors believe should be raised
at the highest levels, in order to ensure a level playing field in the UK energy market.
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2. Introduction

2.1.

Purpose of this report

This study addresses the following three questions concerning the production of
electricity from renewable energy (RE) and the recent performance of the UK
Government in relation to this sector.

Fair & Competitive Market?
Are recent Government actions supportive a fair and competitive electricity market for
renewable energy, or do some sectors enjoy preferential treatment?

Timely and accurate information to the EU?
Is the UK providing the European Commission, and particularly the Competition
Commissioner, with timely, complete, and accurately supported information on the
probable effects of its actions?

Are policies evidence-based?
Is the Government providing well researched and transparent evidence in order to
explain and support its policies, taking full account of public and industry views?

2.2.

Scope of this report

This report studies four areas for which the UK Government is responsible:
The support regime for renewables and other forms of electricity supply
The changes in central government planning guidance and intervention
The accessibility of the electrical network to renewable energy projects
The stability, or otherwise, of RE support schemes in recent years
The report reviews each of these areas and assesses probable answers to the three key
questions set out above. Unanswered questions are also highlighted.

Page 8 of 78

CONFIDENTIAL

The study comments on the impacts of Government performance on the deployment
of distributed generation of electricity from renewables in South West England.
The study has focussed predominantly on the Government’s performance towards
electricity producing renewable energy technologies, as opposed to those producing
renewable heat or transport fueld, as the former is the one that is currently feeling the
brunt of the changes, and because this sector is currently more widely integrated into
everyday life (e.g. solar PV on homes). Many of the issues highlighted in this report will
be just as valid for RE heat producing technologies or transport fuels.
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3. Background

3.1.

EU policy towards Renewable Energy

The EU’s support policy for renewable energy is set out in Directive 2009/28/EC of the
European Parliament and of the Council of 23 April 2009 on the promotion and use of
energy from renewable sources (1). This replaced Directives 2001/77/EC and
2003/30/EC. The Renewable Energy Directive, commonly referred to as the “RED” has
29 Articles addressing a wide range of issues. It imposes a legally binding requirement
for member states to act to increase the use of RE. Article 1, below, of the RED sets out
its subject matter and scope. The emphases in the text are added by this report’s
authors for clarity.
“This Directive establishes a common framework for the promotion of energy from
renewable sources. It sets mandatory national targets for the overall share of energy
from renewable sources in gross final consumption of energy and for the share of
energy from renewable sources in transport. It lays down rules relating to statistical
transfers between Member States, joint projects between Member States and with third
countries, guarantees of origin, administrative procedures, information and training,
and access to the electricity grid for energy from renewable sources….”.
The second major Directive affecting RE is Directive 2009/72/EC of the European
Parliament and of the Council of 13 July 2009 concerning common rules for the
internal market in electricity and repealing Directive 2003/54/EC (2). The Internal
Market for Electricity Directive, commonly referred to as the “IME” sets out in Article 1,
below, its subject matter and scope. The emphases in the text are added by the report
authors for clarity.
“This Directive establishes common rules for the generation, transmission, distribution
and supply of electricity, together with consumer protection provisions, with a view to
improving and integrating competitive electricity markets in the Community. It lays
down the rules relating to the organisation and functioning of the electricity sector,
open access to the market, the criteria and procedures applicable to calls for tenders
and the granting of authorisations and the operation of systems. It also lays down
Page 10 of 78
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universal service obligations and the rights of electricity consumers and clarifies
competition requirements”.
As can be seen, the EU has carefully and deliberately set obligations on member states
to positively support RE and to ensure that access to the electricity system is fair and
open. The UK, as a member of the EU, and a signatory to the treaties and agreements
on energy and climate change, is therefore bound to translate the above EU policies
into UK ones. The question that needs to be investigated is to what extent this has
been done and, more importantly, how effectively are the policies being implemented.

3.2.

UK policy towards Renewable Energy

Broadly speaking the main support mechanisms for renewable energy (and specifically
RE produced electricity) in the UK can be grouped into four categories since the
privatisation of the electricity industry. The first concerted attempt at promoted RE
came in the form of the Non-Fossil Fuel Obligation (NFFO) which ran during 1990 –
2002. This was followed by the Renewables Obligation (RO) from 2002. A third support
mechanism in the form of Feed-In Tariff (FiT) was also introduced in 2010 continuing
until present, and so has in parallel with the RO. Finally the introduction of Contracts
for Difference (CfDs) in 2014 has opened a new chapter in the history of RE support. A
brief description of each is provided below.

Non-Fossil Fuel Obligation (NFFO)
The NFFO was originally devised as a financial mechanism to support renewables and
UK nuclear power (and to cover the technology’s decommissioning liabilities), once the
sector was privatised. The NFFO was introduced in the Electricity Act in 1989 and was
funded by a levy placed on all consumers (known as the Fossil Fuel Levy). The newly
privatised Regional Electricity Companies (RECs) were obliged to pay a premium price
to operators for electricity from nuclear power stations but also from renewable energy
power plants through NFFO contracts which were for set period of time. The RECs were
then reimbursed the difference between the premium they paid for this electricity and
the average monthly pool price. Parallel arrangements were operated in Scotland (SRO)
and in Northern Ireland (NI-NFFO). It has been suggested that RE was included in the
NFFO mechanism as a way of securing State Aid approval (3).
The NFFO capacity for renewables was handed out in rounds, which allowed
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developers to bid for an RPI-index linked price per kWh for an 8, and later 15 year,
contract.
Each round set out different renewable energy technology bands and the contracts
were awarded to the most price competitive schemes in each band. The main principle
of the each round was that it should drive down the cost of the electricity (i.e. the
premium paid), encouraging the technologies to converge on the “market” price for
electricity. The NFFO was successful in attracting a large number of bids and, in theory
driving down the costs in each round; where it failed was in its ability to actually deliver
the projects. Certain sources have indicated that for all the NFFO rounds, out of the
3639 MW contracted, only 1202 MW were actually built (3).

Figure 1 Annual Wind Energy Output (from (4))

According to DTI publications, the main reason the NFFO failed, especially in the case of
onshore wind projects, was the inability to secure planning permission (4). However
many commentators have pointed out that the main failing of the NFFO mechanism
was that it incentivised an unrealistic least-cost bid, without an adequate assessment of
the likelihood of actually delivering the project. Additionally, institutional barriers (such
as the aforementioned planning permission issues, lack of planning guidance for local
councils etc.) slowed the process down at the implementation level, but arguably the
overall lack of assurance in the continuity of RE support in the later NFFO rounds did
more to damage confidence and investment.
Despite its obvious shortcomings, the NFFO did at least establish a nascent RE industry
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in the UK and paved the way for the development of the industry under the
Renewables Obligation. It also demonstrated however the lack of a comprehensive
Government framework for RE and impact that piecemeal policy planning could have
on the industry, a trend that can arguably still be seen today.

The Renewable Obligation and its Certificates (RO, ROCs)
The Utilities Act 2000 reformed the UK power markets and led to the introduction of
the New Electricity Trading Agreements (NETA) in April 2001. These agreements had an
immediate impact on RE policy since they in effect reformed the Regional Electricity
Companies and therefore made the NFFO structure unfeasible. In an attempt to
overcome the delivery problems, but still aiming to use a competitive market
mechanism to deliver lowest-cost electricity, the Renewable Obligation scheme was
introduced in 2002. The RO represented an obligation on suppliers to prove compliance
through a tradable certificate scheme. The ROC scheme required the Government to
set a minimum share of electricity from RE to be acquired by electricity suppliers.
Electricity suppliers in turn had to acquire ROCs to cover the prescribed target share of
renewable generation for each annual period. This share was set to increase from the
scheme’s introduction in 2002 to 2017 when the RO was to end. The share could be
covered by buying or generating ROCs.
ROCs were created when specified renewable generators generated electricity. In April
2009 technology banding was introduced, with different technologies generating
different amounts of ROCs for the same unit of energy, thereby providing more support
to nascent technologies than to more established ones. The end result meant that
renewable generators received a price for the ROCs they created plus the wholesale
price of power. Two further mechanisms ensured that the system was (mostly) self
regulating; a buyout price for ROCs should there not be enough ROCs be secured by
electricity suppliers, with a price for each trading period which effectively capped the
ROCs price for RE generators and; a revenue redistribution from the buyout (i.e.
penalty) ROCs, back to the RE generators therefore acting in effect as a revenue top-up.
The scheme has been criticised for not always meeting its aim of being as cost-effective
as possible (as discussed in (3)). However the RO has been seen as a very successful
“polluter-pays” incentive mechanism for promoting RE generation and for actually
delivering projects at more cost effective prices (than the NFFO), as can be seen in the
figure below:
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Figure 2 Level of support under the different schemes (3)

Feed In Tariffs (FiTs)
The Feed-in Tariff (FiT) is a Government programme designed to promote the uptake of
a range of small-scale renewable and low-carbon electricity generation technologies.
Introduced by the Department of Energy and Climate Change (DECC) in April 2010,
under powers in the Energy Act 2008 and in line with EU 2020 renewable energy
targets and UK 2050 decarbonisation targets, the FiT was specifically designed so that
the tariff structure encouraged the deployment of small-scale (up to and including
5MW) low-carbon technologies by individuals, companies and communities (5). As with
many similar schemes, less mature technologies as well as smaller installations,
enjoyed a higher tariff compared to larger installations or technologies that are closer
to grid parity. Generation and export tariffs are paid for by suppliers and then passed
on to consumers through electricity bills.
The scheme has been hailed as very successful and according to DECC statistics,
approximately 3567 MW were installed under the FiT scheme over the 5 year period
(2010-2015). This represents around 13.5% of the total installed RE capacity of 26.4GW
in the UK (6).
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Feed-in Tariff Deployment
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Figure 3 Cumulative installed capacity under the FiT

Despite the scheme’s success in deploying new RE generation, a recent review has
proposed drastic cuts to the support levels at short notice and for purported reasons
discussed elsewhere in this report, making the scheme unworkable for many projects.

Contracts for Difference (CfDs)
In 2013-2014, the Government introduced a significant change to energy policy in the
form of the Electricity Market Reform (EMR), through the Energy Act 2013. The EMR’s
main purpose was to respond to the so-called energy trilemma of:
Decarbonising electricity supply;
Ensuring security of supply; and
Minimising the cost of energy to consumers
The EMR mandated the creation of Contracts for Difference for electricity supply and a
separate Capacity Market. The EMR also set up the Levy Control Framework, which
established the amount of money available to be spent on support mechanisms such as
the CfDs, but also the Feed in Tariffs (FiTs). As the Capacity Market was aimed at
supporting all capacity providers ( i.e. new and existing baseload power stations,
electricity storage and capacity provided by demand side response), its appeal to RE
generators has been very limited, so the main focus in this report is on CfDs. It is
important to note however that although in theory the Capacity Market could help
establish other important RE-enabling technologies (e.g. energy storage) or energy
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efficiency measures, in practise the lowest cost approach acts as a “lifeline” to existing
fossil fuel burning facilities (namely gas fired power stations and diesel generators), and
provides a market signal that more of these power stations in the electricity mix are
desirable.
A Contract for Difference is a private law contract between a low carbon electricity
generator and the Low Carbon Contracts Company (LCCC), a government-owned
company. CfDs aim to support new investment in all forms of low-carbon generation is
designed to offer price stabilisation for new generation, by reducing exposure to the
volatile wholesale electricity price. Low carbon generation projects apply for a CfD and
depending on whether the technology is classed as 'established’ or 'less established’,
the project may have to compete in an auction in order to receive a contract (the
different auctions chase part of a “pot” of money in their respective technology
categories). Under the CfD mechanism generators are required to sell electricity into
the market but, through CfDs , they are awarded a variable top-up from the market
price to a pre-agreed 'strike price’. A generator with a CfD is paid the difference
between the ‘strike price’ – the price awarded in competitive bidding and meant to
reflect the cost of investing in a particular low carbon technology – and the ‘reference
price’– a measure of the average market price for electricity in the GB market. The CfD
is thus supposed to provide greater certainty and stability of revenues to electricity
generators by reducing their exposure to volatile wholesale prices, but at the same
time protect consumers from higher support costs when electricity prices are high (7).
So far, the first round, the results of which were announced in early 2015, has seen
CfDs awarded to 2.1 GW of RE capacity, the vast majority of which is wind power.
Although this has been broadly hailed as a success, certain criticisms have been levelled
at the mechanism, including the fact that by its design, the majority of eligible projects
did not secure a CfD. As a consequence, a large pool of consented renewable energy
projects was not able to progress, meaning that the full potential of renewable energy
in the UK is not being fulfilled. At the same time, the costs and risks associated with the
scheme have meant that it is currently prohibitive for small and medium sized
developers to engage with CfDs. Half the contracts went to large offshore wind
projects, with a strong presence also from more cost-effective technologies (e.g.
onshore wind) and large developers, penalising less well established technologies (e.g.
solar) competing in the same pots. This means that the grass-roots involvement with
RE, promoted by the RO but even more so by the FiTs (as will be seen in the following
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section), is now being stifled through this new support mechanism.
It should be noted that although the emphasis so far has been on the RE projects, one
of the first projects to negotiate a CfD, outside the usual competitive process was the
proposed new nuclear power station in the Southwest, Hinkley C. Although other
projects were also awarded CfDs outside of the tender process (such as offshore wind
farms and potentially a few other nascent RE technologies), nuclear power was
awarded a contract at a strike price and for especially for a duration that has not been
an option for RE projects.
A final point of concern is the need for the auction rounds to be held at regular
intervals to allow investors a feeling of security in the future of the industry. So far the
second round of CfD auctions has been delayed from the expected end of 2015 to end2016. This situation echoes in some ways the situation the RE industry found itself
during the NFFO years, albeit that the industry is significantly more mature and well
established. Although recent Government announcements have indicated that three
further CfD allocation rounds would be scheduled by 2020, it has strongly indicated
that these will probably not be open to onshore wind while offshore wind’s
participation will be subject to undisclosed Government cost criteria.
The implication is that other RE technologies will not be in a position to bid for a CfD,
with onshore wind in particular being made unwelcome. Although there has been no
further information to clarify these issues, it would appear that the Government has
made a clear intervention into the market in favour of certain technologies, both
through the CfDs but also the Capacity Market mechanism.
In summary, the effectiveness of the CfD mechanism remains to be seen, but
similarities with previous schemes (the NFFO) and issues that have already become
apparent, have already cast doubts over the scheme’s ability to deliver a significant
amount of renewable generating capacity, and to continue to engage a broad section
of the RE industry and society at large. The latest announcements also would seem to
indicate that a direct intervention in the market mechanism is taking place, which in
itself is affecting the competitiveness of a nascent industry and the wider energy
market.

Contribution of renewable energy to the UK mix
Using information provided by DECC in its Digest of UK Energy Statistics (8), and
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focusing on electricity generated by RE projects, it can be seen that renewable energy
accounts for 19% of the total electricity generation, as of 2014.

Figure 4 Contribution of different fuels to electricity generation

Looking at the contribution of renewable energy since its introduction, it can be seen
that there has been a marked increase since the implementation of the ROC
mechanism in the early 2000s, despite an overall drop in electricity demand.

Figure 5 Contribution (by fuel) to UK electricity generation 1980-2014 (9)

Focusing specifically on the RE generation side, the growth of each technology can be
seen in the following figure from DECC (9) for the period 1990-2014:
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Figure 6 Contribution of RE sources to electricity 1990-2014

Once again, it can be seen that with the introduction of the ROC scheme in the early
2000s but also with the FiT in 2010 there has been a marked increase in the uptake of
renewable energy generation, highlighting the importance and success of these
mechanisms in promoting the integration of renewable energy into the UK energy mix.
It is interesting to note that despite these apparent successes, the UK is still lagging
behind in its trajectory towards meeting the mandated 2020 targets for RE generated
energy (electricity and heat) in the final energy consumption (20% for the EU as a
whole and 15% for the UK) as described in the National Renewable Energy Plan
(NREAP), submitted to the EU in 2009. As can be seen from the data from the European
statistics agency (Eurostat) (10) only Luxembourg and Malta have lower share of
renewables. However the UK has the largest shortfall to target of the whole EU-28.
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Overall share (%) of energy from renewable sources in final energy
consumption (and 2020 targets)
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Figure 7 Share (%) of energy from RE in final energy consumption (EU wide) (10)

It should be noted that the 2020 target refers to energy not just electricity. As such
there is no specific target for electricity.
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Figure 8 Share of RE sources in electrcity generation mix (10)
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It is widely accepted however that, in order to meet the overall energy target, the
target for RE generated electricity in final consumption would have to be closer to 30%
(11). As can be seen from the previous figure, the UK is some way from achieving this
target.
One of the main aims of the introduction of renewables into the energy mix is to help
the UK meet its emissions reduction targets, with the ultimate aim of combating
Climate Change. As such, a quick review of the evidence for the effect RE has had is also
instructive.
The UK Government generates statistics on the nation’s carbon dioxide emissions and
according to the latest report (12), between 2013 and 2014 provisional estimates
indicated that carbon dioxide emissions decreased by 9.7 percent, equating to 45.5
million tonnes (Mt). Emissions in the energy supply sector decreased by 15.3 percent
(27.6 Mt) between 2014 and 2013. This reduction was driven by a decrease in
electricity generation but also a change in the fuel mix for electricity generation, with
less use of coal.
Although it is hard to establish the exact contribution of renewable energy to these
emission reductions, in response to questions posed in UK Parliament, the Secretary of
State for Energy and Climate Change, Amber Rudd, indicated that renewable electricity
was responsible for displacing 38 Mt of carbon dioxide in 2013, which itself was an
additional reduction of 10 Mt on the values for 2012 (13) (14).
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4. Findings

4.1.
Recent changes in UK Government policy in
support for RE
2015 Conservative Policy Pledges
The 2015 election manifesto of the Conservative party made the following
commitments about a Conservative Government energy policy (15):

The manifesto expands on these commitments, with the following extracts being
pertinent for this Report:
“Onshore wind now makes a meaningful contribution to our energy mix and has been
part of the necessary increase in renewable capacity. Onshore windfarms often fail to
win public support, however, and are unable by themselves to provide the firm capacity
that a stable energy system requires. As a result, we will end any new public subsidy for
them and change the law so that local people have the final say on windfarm
applications.
We have been the greenest government ever, setting up the world’s first Green
Investment Bank, signing a deal to build the first new nuclear plant in a generation,
trebling renewable energy generation to 19 per cent, bringing energy efficiency
measures to over one million homes, and committing £1 billion for carbon capture and
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storage. We are the largest offshore wind market in the world. We will push for a strong
global climate deal later this year – one that keeps the goal of limiting global warming
to two-degrees firmly in reach. At home, we will continue to support the UK Climate
Change Act. We will cut emissions as cost-effectively as possible, and will not support
additional distorting and expensive power sector targets.”

Government Energy Policy from May 2015
Since May 2015, the Energy and Climate Change Secretary Amber Rudd and DECC have
been implementing the manifesto commitments through a number of consultations
and policy changes that have impacted on the renewable energy industry. Key policy
changes are set out below:
In a press release on 18th June 2015 (16), DECC announced the closure of the RO to new
onshore generating stations with effect from 1st April 2016, 12 months earlier than
currently legislated for. The press release states that:
“As part of our plan, we are committed to cutting our carbon emissions by fostering
enterprise, competition, opportunity and growth. We want to help technologies stand
on their own two feet, not encourage a reliance on public subsidies.
So we are driving forward our commitment to end new onshore wind subsidies and give
local communities the final say over any new windfarms. Onshore wind is an important
part of our energy mix and we now have enough subsidised projects in the pipeline to
meet our renewable energy commitments”.
A second press release on the same day (17) announced proposals to end new
subsidies for onshore wind, by making changes to the RO, CfDs and FiTs. The early
closure of the RO is justified by the statement that:
“onshore wind deployment under the RO will be in the region of 11.6GW. In addition to
the 0.75GW of onshore wind that has secured a CfD, this puts us above the middle of
the range set out in the EMR Delivery Plan, our best estimate of what we would need to
meet our 2020 targets. It is therefore appropriate to curtail further deployment of
onshore wind, balancing the interests of onshore wind developers with those of the
wider public. “
That press release also stated that there would be a grace period for RO-eligible
projects that had secured planning consent, a grid connection offer and land rights as at
18th June 2015. A policy paper issued on 7th July 2015 (18) explicitly states that the
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industry will not be consulted on the grace period proposals. The policy was confirmed
in a press release on 8th October 2015 (19), saying “By bringing forward these
amendments we are protecting bill payers whilst meeting our renewable energy
commitments.”
The Government’s summer budget on 8th July 2015 (20) removed the Climate Change
Levy Exemption for renewable energy on the grounds that it:
“will correct an imbalance in the tax system by preventing taxpayers’ money benefitting
renewable electricity generated overseas, and by helping ensure support for low carbon
generation provides better value for money for UK taxpayers.”
On the 9th July 2015, an Energy Bill was introduced to the House of Lords to implement
the proposed changes to the RO. The bill received its second reading in the House of
Commons on 18th January 2016 and is now at committee stage. This Commons bill
now only refers to the proposed changes to planning laws with respect to windpower.
In a 22nd July 2015 written statement to Parliament (21), Lord Bourne of Aberystwyth
announced changes to Biomass, RO Solar projects and the FiT preliminary accreditation
scheme. The justification for these policy changes was that forecast spend on
renewable energy support schemes was predicted to be higher than allowed under the
Levy Control Framework. This assertion has not been substantiated.
A DECC consultation on the removal of pre-accreditation for FiTs was published on 21st
July 2015 (22), with a shortened consultation period over the summer holidays. The
result of the consultation was released on 9th September 2015 after receiving 2,372
responses. Despite the fact that the “majority of respondents were opposed to the
proposed changes”, the removal of pre-accreditation was implemented with effect
from 1st October 2015. This has a disproportionately damaging impact on the ability of
Community-led projects to finance and build renewable energy schemes.
Consultation on a wholesale review (23) of the FiT was carried out by DECC between
27th August and 23rd October 2015. Following this consultation, on 17th December
2015, DECC announced changes to the FiT scheme which include a pause to the scheme
and the introduction of deployment caps (24). The consultation specifically references
the intention of the Government to close the FiT Scheme to new projects on grounds of
“affordability” and not considerations about clean energy policy:
“we consider that the scheme is unaffordable in light of these criteria, we propose
ending generation tariffs for new applicants from January 2016 or, alternatively, further
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reducing the size of the scheme’s remaining budget available for the cap.”
Small scale, community led renewable energy projects have also been significantly
impacted by the Treasury’s removal, from 6th April 2015 (25), of Enterprise Investment
Scheme (EIS) and Seed Enterprise Investment Scheme (SEIS) tax relief for renewable
projects.

UK Government policy in support of other sources of energy
Since the May 2015 election the new Government has moved quickly in a number of
areas.

Oil & Gas.
The Energy Bill (26) was introduced in Summer 2015, with its main thrust being the
creation of a new Oil & Gas Authority. The second part of the Bill dealt with onshore
wind power. A summary is:
Formally establish the OGA as an independent regulator, which will take the
form of a government company, charged with the asset stewardship and
regulation of domestic oil and gas recovery.
Transfer the Secretary of State for Energy and Climate Change’s existing
regulatory powers on oil and gas to the OGA. The Secretary of State’s
regulatory functions in relation to the environment would not be transferred.
Give the OGA additional powers including: access to company meetings; data
acquisition, retention and transfer; dispute resolution; and sanctions.
Introduce provisions in relation to charges for the offshore oil and gas
environmental regulator's services to the industry.
Make legislative changes to remove the need for the Secretary of State’s
consent for large onshore wind farms (over 50 MW) under the Electricity Act
1989, acting in tandem with other measures to, in effect, transfer the
consenting of onshore wind farms into the planning regime in the Town and
Country Planning Act 1990.
End public subsidies for new onshore wind in Great Britain under the
Renewables Obligation (RO) from 1 April 2016.

The 2015 Conservative Party Manifesto (15) was clear on the new position concerning
fracking for gas:
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" All parts of the UK will soon be helping to deliver secure, affordable and low-carbon
energy, from the Hinkley Point nuclear power station, to offshore wind turbine
manufacturing at the new Green Port in Hull, the next generation of pipelines West of
Shetland and the Swansea tidal lagoon. Our tax cuts have encouraged record levels of
investment in existing North Sea gas, and the birth of a new industry, shale gas, which
could create many thousands of jobs”.
“But the job is only half done. We need a Conservative Government to see through this
long-term plan and secure clean but affordable energy supplies for generations to
come. This means a significant expansion in new nuclear and gas; backing good-value
green energy; and pushing for more new investment in UK energy sources.”

Speaking in Aberdeen in August 2015 (27), the Chancellor of the Exchequer George
Osborne said:
“Today’s announcement sends a clear signal that the North Sea is open for business.
Already the UK’s oil and gas industry supports hundreds of thousands of jobs across the
country and this £3 billion investment comes on the back of massive government
support for the sector.
Despite challenging times, this government has backed the oil and gas industry at every
turn, introducing a vital package of support to help it to protect and create jobs”.
More recently, the Prime Minister has been reported to be setting up an “oil support
group” to help deal with the impact of plummeting prices on the North Sea oil industry
(28). The support group is to be made up of Oliver Letwin, minister for government
policy, and is likely to include Fergus Ewing, the Scottish National Party business
minister in the Edinburgh government. Anna Soubry, UK business minister, who is also
reported to be a member of the group, was quoted stating that:
“The oil and gas industry has been a big contributor to the UK economy but as the price
of oil continues to tumble to new lows, this will be a difficult time for the industry. We
are determined as a government that we do all we can to help this important sector
weather the current global economic storms, which is why we’re setting up this crossgovernment group.”
The measures discussed so far include granting a special devolution status to Aberdeen
(the UK’s oil industry’s centre) through a “city-deal” as well as financial support
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packages for infrastructure and the setting up of an academy to promote research into
Oil & Gas activities (28). The UK Government also introduced a £1.3bn package of tax
measures to support the oil and gas industry. Further to this, during a trip to Aberdeen
in January 2016, the Prime Minister set out further action from the UK Government “to
boost the oil and gas industry by backing the export of the UK’s world class skills in oil
and gas and diversifying the economy of the North East of Scotland, including a £20m
package of investment in exploration, innovation and skills” (29).

New nuclear.
A 21st October 2015 Government press release (30) made clear the position on new
nuclear power:
Prime Minister David Cameron said:
“I’m pleased to announce that today we are signing an historic deal to build the Hinkley
nuclear power station, providing reliable, affordable energy for nearly six million homes
and creating more than 25,000 jobs, all while working together to build a low-carbon
future.”
Energy Secretary Amber Rudd said:
“We are tackling a legacy of under-investment and building energy infrastructure fit for
the 21st century as part of our plan to provide the clean, affordable and secure energy
that hardworking families and businesses across the country can rely on now and in the
future.
“The UK is open for business and this is a good deal for everyone – Hinkley Point C will
continue to meet our robust safety regulations and will power nearly six million
households with low-carbon energy, creating over 25,000 jobs and more financial
security for working people and their families.”
The Government will support new nuclear power stations as we move to a low-carbon
future. Hinkley Point C will kick start this and is expected to be followed by more nuclear
power stations, including Sizewell in Suffolk and Bradwell in Essex. This will provide
essential financial and energy security for generations to come.”

Government subsidy
The strike price for Hinckley is over £90 per MWh in today’s money, and will rise with
inflation each year until the project becomes operational. A September 2015
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Government press release (31) gave the level of government support as £2 billion “and
with further amounts potentially available in the longer-term”.
According to a November 2015 report from the Overseas Development Institute (32),
2015 changes in Treasury support for fossil fuels included two extraction levy
reductions (one from 50% to 35%, the other from 30% to 20%). The report concluded
that the overall cost of ‘packages’ between 2015 and 2020 were expected by HM
Revenue and Customs to amount to $2.7 billion.
An International Monetary Fund (IMF) report (33) in August 2015 put the overall level
of UK Government support, including external costs such as air pollution and climate
change as:
Oil & Gas

£8 billion

Coal

£19 billion.

To put this into context, the DECC figure for support for all RE throughout the UK in
2014/15 is less than £4 billion (34). This is under attack, and the new finance bill (35)
will axe tax relief for community energy projects after November 30th 2015.
The DECC departmental spend for 2014/15 is shown below (36). It is clear where the
majority of direct support lies.
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Figure 9 Breakdown of DECC spend in 2014-2015

4.2.
Recent changes in central government planning
guidance and intervention for renewable energy wind
Government’s position in 2010 drifted in subsequent years
On May 14th 2010 The Prime Minister addressed DECC just days after the election (37):
“Now, I know some of you will be disappointed that you only have three ministers,
rather than more, but let me tell you this: there is a fourth minister, in this department,
who cares passionately about your agenda, and that is me, the Prime Minister. And I
mean that from the bottom of my heart. We’ve got a big, big opportunity, here. I want
us to be the greenest government ever - a very simple ambition and one that I’m
absolutely committed to achieving”.
Despite this unambiguous positioning statement, Government policy drifted. Over the
following four years there was an increasing amount of direct intervention in planning
submissions for renewable energy projects. This took the form of the Secretary of
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State for Communities and Local Government, Eric Pickles, encouraging local opposition
to be given greater weight by the planning system. This has led to planning appeals
taking more account of local antipathy, and also to projects being ‘called in’ for direct
determination by the Secretary of State. The planning system at local level became
more politicised against onshore wind.
In April 2014 the Secretary of State for Communities and Local Government issued a
written statement (38) in which new planning guidance on renewable energy was
praised: “Since the guidance, more appeals have been dismissed than approved for
more significant turbines”. The definition of ‘significant’ onshore wind applications had
become “of more than two turbines, or where the hub height of any turbine exceeds
15 metres”. This clearly makes all but the tiniest of turbine ‘significant’. Further, the
Secretary of State responsible for planning and the appeal process extended a
temporary change to the appeals ‘recovery’ process that enabled him to intervene in
the process to make determinations himself (39).

Drift became outright hostility
The Conservative manifesto for the 2015 election contained the commitment “We will
halt the spread of onshore windfarms. Onshore wind now makes a meaningful
contribution to our energy mix and has been part of the necessary increase in
renewable capacity. Onshore windfarms often fail to win public support, however, and
are unable by themselves to provide the firm capacity that a stable energy system
requires. As a result, we will end any new public subsidy for them and change the law so
that local people have the final say on windfarm applications”. This does not refer to
onshore wind farms being able to provide the lowest cost large scale new source of
electricity, nor legally binding renewable energy EU targets which are unlikely to be
met without onshore wind, nor the popularity of onshore wind among the public. This
manifesto clearly shows a 180 degree directional change from “the greenest
government ever” (37).

RE-hostile ministers appointed
After the election in May 2015, DECC has had appointments of ministers with no
positive track record on onshore wind power or solar PV, and instead with negative
track records.
Andrea Leadsom, the new Energy Minister, has a track record of opposing wind power
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in principle going back several years. In 2010 she supported (40) (vehemently antiwind) MP Heaton Harris’ unsuccessful private members bill to impose new siting
restrictions on wind turbines (41). She subsequently was one of the 101 Conservative
MPs who wrote to the Prime Minister opposing wind projects (42). The letter made
clear that there were perceived problems “…unwise to make consumers pay, through
taxpayer subsidy, for inefficient and intermittent energy production that typifies
onshore wind turbines”.
DECC has a new Parliamentary Under Secretary of State, Lord Bourne of Aberystwyth.
His views on wind power have been reported by an anti-wind group for many years:
“Wind Energy is fundamentally a piece of political correctness that only benefits the
subsidised companies that are exploiting the desire of the government to be seen as
‘green’. Windfarms are grossly inefficient. They cannot turn in a light wind and must be
switched off in a strong one” (43).
Further Government appointments (44) have been made from the 101 backbenchers
who wrote to the Prime Minister opposing wind:
Rory Stewart, DEFRA
Matt Hancock, Minister for the Cabinet Office and Paymaster General
James Wharton, Communities and Local Government (Planning and the
Planning Inspectorate)
Marcus Jones, Communities and Local Government (Planning and the Planning
Inspectorate)
The last two are in particularly powerful positions to influence how the planning system
is applied to wind and solar PV projects. To summarise the current position:
DECC is clearly aiming to deliver on the Conservative manifesto promise of no
more support for wind and no central government support if local councils
refuse projects
DECC has two ministers who have expressed strong opposition to wind power
for reasons that do not stand up to objective scrutiny
The department responsible for planning policy has two ministers who have
expressed strong opposition to wind power for reasons that do not stand up to
objective scrutiny.
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A fair hearing?
If a solar PV or onshore wind project is refused consent by the local planning authority
(LPA) it can be taken to the Planning Inspectorate for determination by a professional
inspector. This process allows local decisions to be challenged if the project sponsor
believes that the project’s merits are not being weighed fairly against its negative
points. There are variances in the way the process works across England, Scotland and
Wales but the principle is broadly the same. An Inspector is independent from local
politics, is trained to high standards, and is able to take national policy into account
when considering a project, as well as local concerns.
The work of the Planning Inspectorate
includes national infrastructure planning
under the Planning Act 2008 process as
amended by the Localism Act 2011;
processing planning and enforcement
appeals; holding examinations into local
plans and community infrastructure levy
charging schedules. The Inspectorate also
deals with a wide variety of other
planning related casework including
listed building consent appeals,
advertisement appeals, and reporting on

Figure 10 Onshore wind approval rates at
regional level

planning applications called in for
decision by the Department for Communities and Local Government (DCLG), or, in
Wales, The Welsh Government (45).
Whilst solar PV is a recent growth area, wind projects can be tracked over a longer
period. During the period 2008 -13 high approval rates at local (LPA) level had dropped
somewhat but were still very positive, as shown by the graphic, right, taken from the
2012-13 review by Renewable UK (46).
As discussed above, if a project sponsor felt that the LPA decision was flawed, the
project could be taken to appeal, with PINS stepping in to provide a balanced view,
taking into account government policy.
The Renewable UK review of 2012/13 (46) stated:
“Approval rates: At appeal

Page 32 of 78

CONFIDENTIAL

Appeals data across the UK is positive, suggesting that the 44% and 43% rates of
approval (based on capacity) shown in 2010/11 and 2011/12 have increased by over
10%, to a UK approval rate at appeal of 56% by site in 2012/13, with 228 MW out of a
potential 441 MW consented.”
So if the (roughly) one third of UK
projects refused at LPA level went to
appeal, around half would be approved,
leaving a failure rate of just one sixth.
This meant a success rate of 80% or
better.
As can be seen from the Renewable UK
review a year later (47), right, positive
decisions nationally had dropped
significantly from 2012/13 to 2013/14.
During this period the Secretary of State

Figure 11 Onshore approval rates at local level by
country and project type

for Communities and Local Government had started to become active in the industry.
The Secretary of State for Communities and Local Government has the power to take
over (‘call in’) English planning applications rather than letting the local authority
decide. The Secretary of State will normally only do this if the application conflicts with
national policy in important ways, or is nationally significant.
Planning appeals can also be ‘recovered’ for decisions by ministers. A recovered appeal
is one where instead of an inspector making the decision, he or she will write a report
that will make a recommendation on how the appeal should be determined. This will
then be passed to the secretary of state to make the decision, taking into account the
inspector’s recommendation.
There is a 2008 policy (48) which sets out the circumstances under which a recovery is
appropriate. None of the ten circumstances can reasonably be claimed to apply to
single wind turbines. However there is also a catch-all sentence: ‘There may on
occasion be other cases which merit recovery because of the particular circumstances.’
The Secretary of State’s department published new planning practice guidance in the
summer of 2013 (49) to help ensure the planning concerns raised by local communities
were given ‘proper weight in planning decisions on onshore renewable energy’. The
Secretary of State then announced on October 10th 2013 (50) that a six month
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recovery period for wind turbines would be implemented to ‘assess the application of
the planning practice guidance at national level’. The six month period has
subsequently continued to be extended.
Despite this attention from the Secretary of State, the overall planning environment
remained broadly positive, with around 50% of projects getting approved locally in
2013, and a further 50% winning approval at appeal to PINS. This gave an overall
success rate of around 75% (47).
Renewable UK has been tracking the interventions made by the Secretary of State (51).
To late March 2015:
The Secretary of State had directly intervened in 56 projects
36 decisions had been issued by the Secretary of State, with 11 decisions
against the Planning Inspectorate’s recommendations
The Secretary of State refusal rate through the recovery process was 89%.

In April 2014 the Secretary of State for Communities and Local Government issued a
written statement (38) from in which new planning guidance on renewable energy was
praised: “Since the guidance, more appeals have been dismissed than approved for
more significant turbines”. It is clear that the Planning Inspectorate has been taking a
different approach to wind project appeals compared with previous years.

Small projects treated as windfarms?
Single wind turbines have proved very popular in recent years and are representative of
the scale that are commonly Community Projects. Data on single turbine applications
at LPA level are not available, but Appeal decisions are available (by sifting through all
results for single turbines) from monthly reviews produced by a law firm’s planning
department (52).
An analysis shows that the number of appeals of single turbines has risen significantly
since January 2013. It is not known whether this is from a larger number of LPA
applications, or higher LPA refusal rates, or both.
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Figure 12 Number of Single Turbine Appeals by Month since January 2013

The main Secretary of State ‘recoveries’ began in 2014 and continue. Over that
period the monthly approval rate trend for single turbine projects by Inspectors has
almost halved, despite the number of appeals rising (52).
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Figure 13 UK Single Turbines Approved at Appeal from January 2013

The influence of the change in political policy is clear in the ability of developers to
get the legal right to build projects. An analysis of the data for single projects shows
the annual average dropping dramatically, as shown below (52).
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In addition to PINs reducing the rates of approval for single projects, the Secretary
of State has intervened directly as well (52):
Single turbine with a blade tip height of 61m

Dismissed

Single turbine with a blade tip height of 61m

Dismissed, against Inspector’s

decision
Two turbines with hub heights of 24.6m

Dismissed

Single turbine with a blade tip height of 45m

Dismissed, against Inspector’s

decision
Single turbine with a blade tip height of 67m

Dismissed.

The Government guidelines on ‘recovery’ of planning applications were set out in
2008 (48), and it is not clear under which criteria (other than the last, catch-all)
single wind turbines sit.
“In future the Secretary of State will consider recovery of appeals involving:
proposals for development of major importance having more than local
significance;
proposals giving rise to substantial regional or national controversy;
proposals which raise important or novel issues of development control, and/or
legal difficulties;
proposals against which another Government Department has raised major
objections or has a major interest;
proposals of major significance for the delivery of the Government’s climate
change programme and energy policies;
any proposal for residential development of over 150 units or on sites of over
five hectares, which would significantly impact on the Government’s objective
to secure a better balance between housing demand and supply and create
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high quality, sustainable, mixed and inclusive communities;
proposals which involve any main town centre use or uses (as set out in
paragraph 1.8 of PPS6) where that use or uses comprise(s) over 9,000m(2)
gross floor space (either as a single proposal or as part of or in combination
with other current proposals), and which are proposed on a site in an edge-ofcentre or out-of-centre location (as described in Table 2 of PPS6) that is not in
accordance with an up-to-date development plan document prepared in
accordance with the policy in PPS6;
proposals for significant development in the green belt;
major proposals involving the winning and working of minerals; and
proposals which would have an adverse impact on the outstanding universal
value, integrity, authenticity and significance of a World Heritage Site.
There may on occasion be other cases which merit recovery because of the particular
circumstances.”
Currently there is a political will to enable LPAs to determine whether or not to approve
a project. The LPAs must take national policy into account, and if they do not then their
decision may be challenged by requesting an Appeal with PINs. Inspectors have clearly
changed their approach over the past year and a half,perhaps taking into account policy
changes from the Secretary of State.
It is difficult to view central government’s recent planning guidance and intervention in
onshore solar PV and wind as anything other than strongly negative.
This is in stark contrast with earlier Government positions. In 2009 the then Secretary
of State for Energy and Climate Change was reported as stating (53) “The government
needs to be saying, ‘It is socially unacceptable to be against wind turbines in your area –
like not wearing your seatbelt or driving past a zebra crossing’.”

Recent changes in central government planning guidance and intervention for
non-renewable technologies
In August 2015 DECC and DCLG published a joint “Shale gas and oil policy statement”
(54).
Section 2 sets out the need, and the following is a direct extract.
“2. The national need to explore our shale gas and oil resources
Exploring and developing our shale gas and oil resources could potentially bring
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substantial benefits and help meet our objectives for secure energy supplies, economic
growth and lower carbon emissions.
Having access to clean, safe and secure supplies of natural gas for years to come is a
key requirement if the UK is to successfully transition in the longer term to a low-carbon
economy. The Government remains fully committed to the development and
deployment of renewable technologies for heat and electricity generation and to driving
up energy efficiency, but we need gas - the cleanest of all fossil fuels – to support our
climate change target by providing flexibility while we do that and help us to reduce the
use of high-carbon coal.
Natural gas is absolutely vital to the economy. It provides around one third of our
energy supply.”
The following section is the full extract under section 5:
“5. Planning
The Government is committed to ensuring that local communities are fully involved in
planning decisions that affect them. We are also making the planning system faster and
fairer for all those affected by new development. No one benefits from the uncertainty
caused by delay. This is why we expect every planning application or appeal, large or
small, to be dealt with as quickly as possible.
There is a clear expectation that local planning authorities should ensure that decisions
on planning applications are made within statutory timeframes: 16 weeks where an
application is subject to Environmental Impact Assessment. This should be supported
through an upfront timeline agreed with the applicant including the anticipated
decision date.
To avoid unnecessary work causing delay, when determining planning applications,
local planning authorities should carefully consider which issues can be left to other
regulatory regimes, taking full account of the Government’s planning guidance on this
issue.
We also expect local planning authorities to make full use of the funding available for
2015/16 through the £1.2m shale support programme. This will ensure there are
adequate resources locally to enable the timely determination locally of planning
applications for shale gas. Local planning authorities should also agree to Planning
Performance Agreements where this is appropriate.
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But we cannot be complacent. Therefore, as of today:
Appeals against any refusals of planning permission for exploring and developing shale
gas, or against non-determination, will be treated as a priority for urgent resolution.
The Secretary of State for Communities and Local Government may also want to give
particular scrutiny to these appeals. To this end he will revise the recovery criteria and
will consider for recovery appeals for exploring and developing shale gas. This new
criterion will be added to the recovery policy issued on 30 June 2008 and will be applied
for a period of two years after which it will be reviewed.
The Secretary of State will also actively consider calling in shale applications. Each case
will be considered on its individual merits in line with his policy. Priority will be given to
any called-in planning applications.
The Government commits to identifying underperforming local planning authorities that
repeatedly fail to determine oil and gas applications within statutory timeframes. When
such applications are made to underperforming local planning authorities, the Secretary
of State will consider whether he should determine the application instead.
The Government has published its response to consultation and will take forward
amending permitted development rights to allow the drilling of boreholes for
groundwater monitoring. The Government is also inviting views on proposals for further
rights to enable, as permitted development, the drilling of boreholes for seismic
investigation and to locate and appraise shallow mine workings. These proposals will
speed up the delivery of essential monitoring information for safety and environmental
protection and free local resources for where the express attention of the local planning
authority is required.”
It is difficult to view central government’s recent planning guidance and intervention in
shale gas and oil as anything other than strongly positive. Indeed it meets the criteria
of the Renewable Energy Directive (1) Article 14, Information and training, 6:
“Member States, with the participation of local and regional authorities, shall develop
suitable information, awareness-raising, guidance or training programmes in order to
inform citizens of the benefits and practicalities of developing and using energy from
renewable sources”.
The obvious irony is that this guidance appears to have been applied to shale gas and
oil.

Page 39 of 78

CONFIDENTIAL

4.3.
The accessibility of the electrical network for
renewable energy
Distribution Network Operator (DNO) obligations
The UK has a central transmission system which transfers electricity at very high
voltage. There are then 14 licenced Distribution Network Operators, or DNOs. These
regional companies distribute the electricity from the central transmission system to
consumers (55). They own the vast majority of the electrical networks and hence have
a virtual monopoly on distribution. Accordingly, they are regulated. DNOs have a
number of obligations and can be held to account by the regulator. The Electricity Act
1989 (the Act) (56) imposes consolidated standard licence conditions (SLCs) under the
Distribution Code (DCode) (57) on DNOs, which must abide by the rules. Their duties
include:
an obligation to connect consumers and generators
prohibitions on discrimination or abuse of their special position
requirements to maintain sufficient resources to perform their duties
development and maintenance of an efficient, co-ordinated and economical
system for the distribution of electricity
facilitation of competition in the supply and generation of electricity.
(Report authors’ emphases).
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Figure 15 Representation of Distribution Network operators areas (from (58))

Ofgem duties
The regulator is the Office of Gas and Electricity Markets, Ofgem. It is a non-ministerial
government department and an independent National Regulatory Authority,
recognised by EU Directives (59). Its principal objective is to protect the interests of
existing and future electricity and gas consumers. It does this in a variety of ways
including:
promoting value for money
promoting security of supply and sustainability, for present and future
generations of consumers, domestic and industrial users
the supervision and development of markets and competition
regulation and the delivery of Government schemes.
(Report authors’ emphases).
They work with, but are independent of, government, the energy industry and other
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stakeholders within a legal framework determined by the UK Government and the
European Union.
Ofgem can regulate the level of profit that DNOs may make to take into account their
near-monopolistic position. The levels of allowable investment and target profit are set
out in eight year plans. Ofgem describe the process (60):
“The RIIO-ED1 price control set the outputs that the 14 electricity Distribution Network
Operators (DNOs) need to deliver for their consumers and the associated revenues they
are allowed to collect for the eight-year period from 1 April 2015 to 31 March 2023.
RIIO-ED1 is the first electricity distribution price control to reflect the new RIIO (Revenue
= Incentives + Innovation + Outputs) model for network regulation. RIIO is designed to
drive real benefits for consumers. It provides the companies with strong incentives to
step up and meet the challenges of delivering a low carbon, sustainable energy sector
at value for money for existing and future consumers.” (Report author’s emphasis).
Ofgem can, and does, fine electricity companies for failing to perform their duties
adequately. However it also has discretionary powers to award DNOs grants in order to
incentivise them to deal with change. Ofgem describes its low Carbon Networks Fund
(61):
“As part of the electricity distribution price control that ran until 31 March 2015, we
established the Low Carbon Networks (LCN) Fund.
The LCN Fund allowed up to £500m to support projects sponsored by the Distribution
Network Operators (DNOs) to try out new technology, operating and commercial
arrangements. The aim of the projects is to help all DNOs understand how they can
provide security of supply at value for money as Britain moves to a low carbon
economy.” (Report authors’ emphases).

DECC duties
Apart from a general duty to implement the EU Directives efficiently and effectively,
DECC created a Statutory Instrument that addressed specific elements of the Directives
(62). Called The Promotion of the Use of Energy from Renewable Sources Regulations
2011 this sets out obligations that closely mirror some of those in the RED.
“Adaptation costs review and statement of measures: Great Britain
5.—(1) The Secretary of State must ensure that an adaptation costs review is carried out
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at least once in any period of two years.
(2) The first adaptation costs review must be completed before 1st July 2011.
(3) After each adaptation costs review, the Secretary of State must publish a statement
setting out such measures as the Secretary of State considers necessary to improve the
rules for the apportionment of the costs of grid adaptations for new renewable
generating stations.
(4) In this regulation—
“adaptation costs review” means a review of the rules for the apportionment of the
costs of grid adaptations for new renewable generating stations between—
(a) distribution licence holders;
(b) transmission licence holders;
(c) renewable generating stations requiring a connection to a grid;
(d) generating stations already connected to a grid; and
(e) any other person;
“distribution licence holder” has the same meaning as in Part 1 of the Electricity Act
1989(a);
“grid” means a transmission system or a distribution system within the meaning of Part
1 of the Electricity Act 1989(b);
“grid adaptations for new renewable generating stations” means such extensions and
modifications to a grid as are necessary to enable a renewable generating station to
connect to and convey electricity over the grid;”
The Secretary of State is thus obliged to publish a statement every two years setting
out measures to be taken on apportionment of costs. The Secretary of State , via the
Second Report on the Promotion and use of Energy from Renewable Sources for the
United Kingdom pursuant to Article 22 of the Renewable Energy Directive (63) refers
only to a review of transmission charges. There is no suggestion of a similar review for
distribution charges.
The Promotion of the Use of Energy from Renewable Sources Regulations 2011 goes on
to set out more duties, including:
“Duty to ensure measures are taken to inform the public
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7. The competent authority must ensure that measures are taken to inform the public of
the benefits and practicalities of generating and using energy from renewable sources.
Duty to make available information about equipment and systems
8. The competent authority must make available such information as it considers
appropriate about the benefits, costs, and energy efficiency of—
(a) equipment and systems for the generation of electricity using energy from
renewable sources; and
(b) equipment and systems for heating or cooling using energy from renewable
sources.”
In each case, the “competent authority” is the Secretary of State. Given the recent
action to curtail onshore wind completely and to restrict solar and other forms of RE,
whilst making claims that costs are too high, it is questionable whether DECC is
following its own statutory instrument, or EU Directives.
Transmission-level, large utility-scale projects seem to have been provided with a
lifeline. There, a “connect and manage” regime is managed by the National Grid (64).
Distributed generation projects, connected at lower voltage to the distribution
networks, have no such scheme from which they can benefit.

Position in South West England
Despite the regulations, aspirations and investment into a low carbon system, the
South West of England is shut to any new RE projects. This is because the incumbent
DNO, Western Power Distribution (WPD) claims its system is overloaded (65).
“Capacity restriction on WPD’s 132 kV network “F-route”
We have now reached the point where one of the most critical 132kV routes in the
South West is now up to its full capacity. This route is referred to as F-route. It runs
82km from Bridgwater Grid Supply Point (GSP) to Seabank GSP (in the Bristol docks
area), comprising two separate circuits carried on steel towers.
F-route is an important route out of the South West for generation. As a consequence,
the connection of generation in any part of Cornwall, Devon, Dorset (WPD’s area),
Somerset and Bristol Docks causes power to flow through F-route. The amount of
connected and committed generation in the South West has caused the predicted flows
through F-route to reach the maximum ratings of the circuits.
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National Grid’s proposed 400kV circuit works associated with Hinkley Point C
In response to the proposal to build Hinkley Point C, National Grid has been working
with WPD to develop its proposals for a new 400kV double-circuit route between
Hinkley Point and Seabank. This would involve the removal of F-route, to allow National
Grid to build their proposed 400kV line. The scheme was submitted for planning
permission in 2014. Current plans are for the majority of the works to be finished in
2020, although this may be subject to change and subject to the planning permission
being granted.
Impact of the capacity restriction on generation offers
All customers in the WPD South West plc region seeking the connection of new
generation which contribute to flows on the F-route will presently have the following
restrictions included in their connection offers:
- A delay of 3 - 6 years, subject to planning approval and the completion of National
Grid’s 400kV works
- The restrictions will apply to all generator connections requiring works at HV (i.e. 6.6kV
or 11kV) or above.”

Figure 16 Major network constraints map for the Southwest (66)

This claim was made in March 2015. Only headline figures have been produced to
support the claim that the system has no capacity, and no operational data has been
released by the DNO demonstrating the level of flows relative to capacity. No clear-cut
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technical solutions have been suggested by WPD. There has been no public response
from Ofgem, nor DECC.

EU Directives on accessibility in contrast with UK position
Article 16 of the Renewable Energy Directive (1), “Access to and operation of the grids,
2” states (this report’s authors’ highlighting)
“Subject to requirements relating to the maintenance of the reliability and safety of the
grid, based on transparent and non-discriminatory criteria defined by the competent
national authorities:
(a) Member States shall ensure that transmission system operators and distribution
system operators in their territory guarantee the transmission and distribution of
electricity produced from renewable energy sources;
(b) Member States shall also provide for either priority access or guaranteed access to
the grid-system of electricity produced from renewable energy sources;
(c) Member States shall ensure that when dispatching electricity generating
installations, transmission system operators shall give priority to generating
installations using renewable energy sources in so far as the secure operation of the
national electricity system permits and based on transparent and non-discriminatory
criteria. Member States shall ensure that appropriate grid and market-related
operational measures are taken in order to minimise the curtailment of electricity
produced from renewable energy sources. If significant measures are taken to curtail
the renewable energy sources in order to guarantee the security of the national
electricity system and security of energy supply, Members States shall ensure that the
responsible system operators report to the competent regulatory authority on those
measures and indicate which corrective measures they intend to take in order to
prevent inappropriate curtailments.”

Hinkley Point C nuclear plant
By way of contrast, Hinkley Point C nuclear facility – cited by WPD as being central to
the current system shutdown for RE - is promised £2 billion of UK Government support
(31), even without an adequate grid connection existing.
The National Grid had a proposal for a new and large grid connection for Hinkley C
accepted by the CLG in June 2014. The Planning Inspectorate issued a report of
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recommendation to the Secretary of State on 19 October 2015 (67). The Secretary of
State had 3 months in which to issue a decision, i.e. by January 19th 2016. . A decision
approving the proposal was published on January 19th (68).

4.4.
The stability, or otherwise, of RE support
schemes in recent years
Renewable industry under fire
As referred to in Sections 4.1 and 4.2, in the last six months the Conservative
Government has, without consultation:
Closed the Renewables Obligations 12 months early
Closed the CfD to onshore wind
Changed planning laws for RE to be significantly different from shale gas
Removed renewable electricity from the CCL levy exemption
Accepted that the whole of South West England has no grid access for RE
Removed tax breaks for small community-led projects.
DECC has held “consultations” in relation to:
Cutting the support for solar (RO and FiT)
Removing FiT pre-accreditation
A wholesale review of the FiT, with an expectation that it could be scrapped
entirely.
It has been felt however by many that these consultations have been badly executed
and evidence ignored.

Industry Challenges to Government Policy
As referred to in Section 4.5, the renewable energy industry is an important and
growing part of the UK economy and is likely to take action against the policy changes.
It has previous form in this, when a group of PV companies issued judicial review
proceedings in 2014 against DECC’s decision to make changes to the solar FiT scheme.
The initial judgement found that the DECC proposal was unlawful because the primary
legislation did not permit DECC to introduce secondary legislation with retrospective
effect. That finding was upheld in the Court of Appeal in April 2015 (69).
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Investment Expectations
Government forecasts about the costs of different forms of electricity require an
assessment to be made about expected investment returns. In July 2013, DECC (70)
used a “levelised cost of electricity generation at a 10% discount rate” for all
technologies, fossil fuels, nuclear and renewables.
Since then, Parsons Brinkerhoff advised DECC in March 2014 (71) to use 7.5% for
natural gas and coal power investments. The Hinckley Point C nuclear investment
decision is based on a 10% discount rate. DECC has imposed a 4% investment rate for
solar PV and 5% for wind projects in the recent FiT review (72).
The implication of this analysis is that nuclear and fossil-fuel investors are being offered
preferential treatment over renewable investors. Or, to reverse the view, renewable
energy investments are being downgraded with the Government accepting that this
will significantly reduce new installations. This clearly indicates that the Government is
not treating electricity generation technologies on a level playing field.

Policy in disarray
The Government is using the LCF as the main driver for reforming renewable energy
policy. The Secretary of State said to the House of Commons on 17th September 2015,
"When it became apparent that we were way in excess of [spending limits on
renewables], but were still meeting our renewables targets, it was right to limit the
amount of money we were spending."
The subsequent widespread publishing of an allegedly leaked letter from Amber Rudd
to Government colleagues on 9th November 2015 (73) demonstrates that the UK is not
going to meet its 2020 EU commitment:
“The trajectory currently leads to a shortfall against the target in 2020 of around 50
TWh or 3.5% points in our internal central forecasts (which are not public). Publically we
are clear that the UK continues to make progress to meet the target.”
The letter also states the expectation that clean energy can be imported from Norway,
although the Secretary of State admits that this will not contribute to the 2020 targets:
"Additional deployment of electricity focuses on importing renewable electricity from
Norway via the planned interconnector. This could deliver a maximum of 10TWh,
depending on market forces. However, my officials do not expect the interconnector to
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be in operation until late 2021 at the earliest, and therefore would not strictly help the
UK to reach its 2020 target."
It should be stressed that the letter referred to has not been confirmed as being
original. However, DECC has not refuted the content, instead preferring to Tweet that
it had been misinterpreted by the press. Further, when asked about the reported letter
by the Select Committee on Energy & Climate Change, the Secretary of State said:
“the letter recognises that we do not have the right policies to meet the 2020 targets”

Industry and Public Opinion
Government policy changes on renewable energy is impacting on industry and investor
confidence. In the September 2015 edition of their quarterly Renewable Energy
Country Attractiveness Index (74), Ernst & Young state the following:
“We concluded in the previous issue of RECAI that post-election stability provided the
new Conservative government with a unique window of opportunity to reconcile its
somewhat contradictory energy objectives and address the conflict between its
liberalized market rhetoric and policy that is clearly picking winners and losers,
regardless of market signals. Based on developments over the past quarter, however, it
seems the UK Government has decided to pass on that opportunity.”
The report highlights the following policies:

Figure 17 UK highlights from September 2015 edition of the RECAI

Green Peninsula has been told by two multinational energy companies that they will
not be investing in the UK. There is also evidence of significant job losses and business
closures in the renewable industry as a direct result of Government policy changes.
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The Government’s assertion that renewable energy, particularly onshore wind, is not
popular amongst the general public is not backed up by their own opinion polls. DECC
six-monthly Public Attitudes Tracker published in November 2015 (75) found that:
“Support for renewable energy has been consistently high during the tracker at around
75-80%. This pattern has continued at wave 15 [carried out in September 2015], at
which 76% expressed support for the use of renewables. Opposition to renewables was
very low at 5%, with only 1% strongly opposed.”

Reporting on Targets
The significant policy shift by the UK Government is going to impact on the
Government’s obligations under both domestic and EU legislation. We are not aware
that DECC has complied with the requirements of the Promotion of the Use of Energy
from Renewable Sources Regulations 2011 (see Section 4.3).
Clarity should be sought on the status of the United Kingdom’s National Renewable
Energy Action Plan (76) and in particular whether an update is required in light of the
recent and proposed policy changes.

4.5.
Impact of recent changes on Renewable Energy
in South West England
A report by The Resilience Centre in 2015 (77), “The power to transform the South
West: How to meet the region’s energy needs through renewable energy generation”
makes some key statements about the South West’s resources and opportunities:
“Key headline messages from the report:
1. The South West region has the renewable energy resources to meet more than 100%
of its total energy needs, including replacement of liquid fuels and electrifying railways.
..
4. 34% of energy needs can be met from marine and inshore estuarine tidal energy, and
66% from onshore renewables.
..
5. To enable the development of renewable energy generation we would suggest
installing 12,051 MWe capacity of smart grid energy storage to balance intermittency
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of renewables and allow demand led local smart grids to be developed.
The recent actions and inactions of the UK Government have resulted in a situation for
South West England today where:
Despite having huge renewable energy resources, the grid is shut for new
projects, with a timetable for re-opening running into many years. Low carbon
growth is on hold;
There is no credible UK mechanism for establishing marine RE. Apart from
offshore wind, where the SW lead projects have been abandoned, marine
industries require Government support packages that simply do not exist;
The Government support schemes for onshore renewables, notably wind and
Solar PV, are both under threat of early and imminent closure by the
Government;
Despite significant Government money being made available for distribution
network operators to test new systems, large scale storage and local smart
grids have little prospect of being established soon.

To summarise, the positive EU Directives to encourage and support RE are not being
implemented adequately in South West England.
The region is in complete stasis, which is directly contrary to the intentions of the EU
Directives.
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5. Conclusions

The following table provides a visual summary of the issues highlighted in the report
and level of compliance that the authors believe is exhibited to the three key questions
raised in this work.
Fair &
Competitive
Market?

Approach
Appears to be in
compliance OR
Not Applicable
Appears to be some
doubt-needs
investigation
Appears to be
considerable doubtneeds investigation

Information
to EU?

Evidence
based
policies?

Support regime
Energy Act
LEC removal
Early RO closure
Refusal to extend RO grace period
Removal of wind from CfDs
Unsubstantiated claims of LCF overspend
Removal of pre-accreditation for FiTs (especially
relevant for Community projects)
Wholesale FiT review
DECC statement saying ‘reduced FiTs or no FiTs’
Removal of tax breaks for Community RE projects

Central government planning intervention
Direct Government intervention against certain
technologies
Fast track resolutions for non RE technologies
Skewing interpretation of planning guidance to
limit access to certain technologies
Ambiguous planning guidance enabling extended
periods of uncertainty for certain technologies

Accessibility of the electrical network
Lack of continuous maintenance and
improvement of grid capacity to meet statutory
obligations
Restricted access to the grid for certain
technologies

Stable RE support schemes
Abrupt withdrawal of existing support
mechanisms for certain technologies
Exclusion of certain technologies from remaining
support mechanism
Substantial reduction in support levels and
retroactive application of changes
Lack of clarity regarding continued existence and
frequency of support mechanism
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The table uses the above colour-coded system to show where it is believed further
investigation is needed:

5.1.

Fair & Competitive Market?

Are recent Government actions supporting a fair and competitive market for
renewable energy, or are some sectors of the wider energy industry enjoying
preferential treatment?
From the information highlighted in this report, it would appear that, despite the
Government’s protestations to the opposite, the legislation and relevant support
mechanisms currently in place do not appear to provide a level playing field for all
technologies. In fact, the issues highlighted in Section 4 of this report would seem to
indicate that RE technologies and particularly onshore wind and solar PV, are being
discriminated against either directly, or more usually indirectly, but just as effectively.
The current Government’s approach to and interventions in the RE industry and
onshore wind in particular can be grouped in a few categories. On the policy and
support mechanisms front, the Government has implemented significant changes that
have so far been extremely damaging to the industry. The decision to close the RO
scheme a year early, with little or no consultation on that or the proposed grace
periods, the removal of the LEC for RE projects and the stated intention to bar onshore
wind from all major support mechanisms, have been predicated on statements alleging
a significant overspend in the LCF and the fact that current deployment is more than
sufficient to meet the UK’s obligations to meeting EU targets. Both statements however
have not been opened up to public scrutiny and in the latter’s case, recent internal
Government communications leaked to the public would appear to indicate that UK is
in fact not on a pathway to meeting its RE objectives. Given the Government ostensibly
claiming the need to prioritise affordability it would appear perverse to be actively
barring onshore wind which is widely seen as the most mature and cost-effective RE
technology. At the same time, information presented in this report seems to indicate
that the Government is happy to discuss and implement preferential conditions for
other technologies such as nuclear or the oil and gas industry (including fracking).
As noted in other sections, the Government’s approach to RE support mechanisms and
especially the FiT, has also had a disproportionate and adverse effect on “grass roots”
and community led renewables. This has meant that many small and medium players
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are being edged out of the market in favour of large corporations that are better
equipped to deliver pure cost savings. Although this does not directly indicate a market
failure, the knock-on effect on the RE industry has also led to a downward spiral of
capital flight, job losses and lack of investment. This is turn means that the market is
less likely to remain competitive and fair, as players are driven out.
With regards to the main support mechanism left (i.e. the Contracts for Difference), it is
ironic that its similarities to previous, less than successful government schemes (i.e.
NFFO) highlight possible similar motives in their creation, in other words, the support of
nuclear power. Although it hasn’t been stated as such, it could be argued that the CfDs
have allowed once again the inclusion of nuclear power plants into a support
mechanism, in the same way that the NFFO did. The fact that nuclear power is
currently receiving more favourable terms (relatively high strike price and longer
durations) on their CfDs than those available to RE projects would seem to indicate
clearly where the UK Government’s priorities lie. This situation is further brought into
focus by the different return expectations for non-RE and RE projects, that the
Government is implicitly promoting in its own calculations. Finally, recent Government
announcements about its intentions for subsequent CfD rounds have raised some valid
questions about its approach to supporting the RE industry and more importantly
about distorting the market by in effect “picking winners” albeit with the nominal
inclusion of renewable ones (i.e. offshore wind).
A more subtle distortion of the market is becoming apparent when the Government’s
interventions (or lack thereof) in planning and critical infrastructure have been
reviewed. From the information presented in this report, it could be argued that the
Government is biased in the application of its own regulations and those of the EU,
especially in the case of onshore wind. Interventions in planning, consenting and
implementation would seem to indicate that there is a strategy to favour certain parts
of the energy sector over others, thereby creating an inherently uneven playing field.
At the same time, the less-than-rigorous monitoring of key stakeholders that the
country relies on for the delivery and maintenance of key national infrastructure, such
as the electricity grid, has led to a situation that a de facto moratorium on RE projects is
in place, in certain parts of the county, and especially in the Southwest. This problem
cannot be overstated as it currently ranks among the main costs and uncertainties
affecting RE project development in affected areas. This appears to be in direct
opposition to the obligations passed down from EU legislation. At the same time, other
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technologies, such as nuclear power, seem to be implicitly given better terms, even at
the expense of other sectors of the electricity industry. Once again these decisions
appear to have been taken with little consultation with the wider industry.
When all these developments are viewed in light of the Government’s pre-election
manifesto pledges, valid concerns have been raised about the level of diligence with
which the Government has actually determined the business case for its stance
towards the RE industry specifically and the energy market in general. The above issues
therefore raise important questions as to whether any of the measures that the
Government has hastily implemented infringe on the workings of an open, unbiased
and competitive market.

5.2.

Timely and accurate information to the EU?

Is the UK providing the European Commission, and particularly the Competition
Commissioner, with timely, complete, and accurately supported information on the
probable effects of its actions?
The UK Government, as a signatory to EU treatises is obliged to provide up-to-date and
on time reporting to Brussels with regards to its progress towards its emissions and RE
targets. More importantly, significant policy shifts that are going to impact on the
Government’s obligations under both domestic and EU legislation, need to be raised at
an intergovernmental level. So far, it is unclear whether the Ministry responsible for the
sector, DECC, has complied with the requirements of the Promotion of the Use of
Energy from Renewable Sources Regulations 2011. Failure to do so could possibly also
indicate a further failure of the various regulatory bodies within the UK system to
discharge their duties at various levels. This report has highlighted some of the key
pieces of legislation that are relevant to this particular question, in the hope that
further investigations will be able to seek clarity on the matter.
It is also unclear whether these changes to the support mechanism for the energy and
electricity market will require further State Aid clearance. Although the UK Government
requested and, originally, received such clearance for the inclusion of nuclear power in
the CfDs, the ongoing legal challenge would seem to indicate that there might be
grounds for further investigations into the apparently less than balanced opposition to
certain types of renewable energy. Additionally questions would need to be asked
about whether proper procedure has been followed with regards to the justification
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and implementation of changes to mechanisms, as required by EU laws. Examples of
this might include the need for Strategic Environmental Statements to be completed
etc. Finally, recent admissions from DECC (in the form of a leaked document) regarding
the country’s abilities to meet its 2020 target based on its current policies and
trajectory appear to show that inadequate reporting internally as well as externally,
could lead to the UK breaching its EU obligations. This in and of itself raises serious
questions about how forthcoming the UK Government has been with reporting on all
levels.
On a more specific point, reporting and accountability at a government stakeholder
level appears to be lacking. Specifically at the electricity distribution network level, the
situation that has been allowed to develop and persist, and the proposed solutions (or
lack thereof) by the local DNO has yet to be laid open to public and industry scrutiny. As
has been indicated in this report, only headline figures have been produced to support
the claim that the system has no capacity, and no operational data has been released
by the DNO demonstrating the level of flows relative to capacity. Similarly, no clear-cut
technical solutions have been suggested. Although the Government is not directly
responsible for the operations of private companies, the UK regulatory bodies appear
to have accepted the current situation, although it would appear to contravene the
UK’s commitments to the EU’s Renewable Energy Directive.
As the above makes clear, there are a variety of issues with regards to the
Government’s discharge of EU reporting commitments that should be investigated, as
current available information is not sufficient to establish the compliance of otherwise
of the UK Government’s actions vis a vis their EU commitments. In order to provide
some assistance in this matter, Appendix A and B of this report contain sections of the
relevant EU legislation, which could be used as a basis for further investigations.

5.3.

Are policies evidence-based?

Is the Government providing well researched and transparent evidence in order to
explain and support its policies, taking full account of public and industry views?
Several key issues have been highlighted on this front, the most obvious ones being the
lack of substantiated information to justify the claims of overspend on the Levy Control
Framework, the lack of adequate consultation with the industry regarding the costs and
implications of the policy changes, and the lack of response to public support for RE.
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Values for the LCF (which in effect defines the money available for support
mechanisms) and the cost trajectory of renewables (which would also incorporate the
“institutionalised” costs of e.g. attaining planning permissions and facing grid
constraints) have been questioned. Particularly for the latter, inadequate consultation
periods and the use of small industry response samples and supplementing that with
potentially outdated datasets has raised concerns in industry that picture that the
Government is working with, does not represent reality. This of course could be
corrected with further, properly conducted, surveys but the Government has not
shown an overwhelming openness to this option.
A final key point is related to how the Government appears to be ignoring public
opinion. Although the own Government’s statistics show the public is clearly in favour
of renewables, including onshore wind, the rhetoric promoted by central government
and the associated media outlets, has led to the belief that in fact the new RE policies
are being enacted at the public’s request. At the same time, the Government appears
to be happy to override public concerns with regards to nuclear power and fracking.
This stance is at best questionable, and at worst may indicate a biased interpretation of
the information available to it, when designing its policies.
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6. Further Investigations

In this section, certain questions are presented that could form the basis for further
investigations, at governmental and intergovernmental level. These questions are by no
means exhaustive but it is believed that they might result in further important issues
being investigated.
Has the Government followed all appropriate protocols with regards to
reporting the changes in its support mechanisms to the EU? Has the
Government undertaken the appropriate studies to quantify the impact of its
policies and satisfy EU requirements?
Does the Government’s decision to provide support to certain mature and
established technologies require State Aid Approval?
Does the Government’s decision to remove support from certain energy
technologies and actively discriminate against specific RE technologies
constitute a breach of its EU obligations as set out in the RED and IME
Directives?
Do the same actions constitute a breach of EU competition rules?
Do the significant and wide reaching changes to the Government’s energy
policy and specifically its support mechanism trigger the requirements for State
Aid approval?
Has the Government and the regulatory bodies that report to it failed to
adequately regulate the electricity industry, especially with regards to the
national grid infrastructure (especially at DNO level), breaching the RED and
IME? Has this resulted in an unfair and uncompetitive market?
Does the Government’s approach to planning constitute an implicit breach of
EU competition law?
Has the Government’s approach to consultations, the data that it has used to
justify its policies and the lack of a wider discussion on the methodology
breached its own or EU guidelines and unfairly biased the results of the
investigations?
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Appendix A

Directive 2009/28/EC of the European Parliament and of the Council of 23
April 2009 on the promotion and use of energy from renewable sources.
The following extracts from the RED are, we believe, worthy of further investigation in
order to assess the recent performance of the UK Government’s and its compliance.
The emphases in the text are added by the report authors for clarity.
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Article 3
Mandatory national overall targets and measures for the use of energy from
renewable sources
1. Each Member State shall ensure that the share of energy from renewable sources,
calculated in accordance with Articles 5 to 11, in gross final consumption of energy in
2020 is at least its national overall target for the share of energy from renewable
sources in that year, as set out in the third column of the table in part A of Annex I.
Such mandatory national overall targets are consistent with a target of at least a 20 %
share of energy from renewable sources in the Community’s gross final consumption of
energy in 2020. In order to achieve the targets laid down in this Article more easily,
each Member State shall promote and encourage energy efficiency and energy saving.

Article 4
National renewable energy action plans
1. Each Member State shall adopt a national renewable energy action plan. The
national renewable energy action plans shall set out Member States’ national targets
for the share of energy from renewable sources consumed in transport, electricity and
heating and cooling in 2020, taking into account the effects of other policy measures
relating to energy efficiency on final consumption of energy, and adequate measures to
be taken to achieve those national overall targets, including cooperation between local,
regional and national authorities, planned statistical transfers or joint projects, national
policies to develop existing biomass resources and mobilise new biomass resources for
different uses, and the measures to be taken to fulfil the requirements of Articles 13 to
19.
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Article 14
Information and training
6. Member States, with the participation of local and regional authorities, shall develop
suitable information, awareness-raising, guidance or training programmes in order to
inform citizens of the benefits and practicalities of developing and using energy from
renewable sources.
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Article 16
Access to and operation of the grids
1. Member States shall take the appropriate steps to develop transmission and
distribution grid infrastructure, intelligent networks, storage facilities and the
electricity system, in order to allow the secure operation of the electricity system as it
accommodates the further development of electricity production from renewable
energy sources, including interconnection between Member States and between
Member States and third countries. Member States shall also take appropriate steps to
accelerate authorisation procedures for grid infrastructure and to coordinate approval
of grid infrastructure with administrative and planning procedures.

2. Subject to requirements relating to the maintenance of the reliability and safety of
the grid, based on transparent and non-discriminatory criteria defined by the
competent national authorities:
(a) Member States shall ensure that transmission system operators and distribution
system operators in their territory guarantee the transmission and distribution of
electricity produced from renewable energy sources;
(b) Member States shall also provide for either priority access or guaranteed access to
the grid-system of electricity produced from renewable energy sources;
(c) Member States shall ensure that when dispatching electricity generating
installations, transmission system operators shall give priority to generating
installations using renewable energy sources in so far as the secure operation of the
national electricity system permits and based on transparent and non-discriminatory
criteria. Member States shall ensure that appropriate grid and market-related
operational measures are taken in order to minimise the curtailment of electricity
produced from renewable energy sources. If significant measures are taken to curtail
the renewable energy sources in order to guarantee the security of the national
electricity system and security of energy supply, Members States shall ensure that the
responsible system operators report to the competent regulatory authority on those
measures and indicate which corrective measures they intend to take in order to
prevent inappropriate curtailments.
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3. Member States shall require transmission system operators and distribution system
operators to set up and make public their standard rules relating to the bearing and
sharing of costs of technical adaptations, such as grid connections and grid
reinforcements, improved operation of the grid and rules on the non-discriminatory
implementation of the grid codes, which are necessary in order to integrate new
producers feeding electricity produced from renewable energy sources into the
interconnected grid.
Those rules shall be based on objective, transparent and non-discriminatory criteria
taking particular account of all the costs and benefits associated with the connection of
those producers to the grid and of the particular circumstances of producers located in
peripheral regions and in regions of low population density. Those rules may provide
for different types of connection.
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4. Where appropriate, Member States may require transmission system operators and
distribution system operators to bear, in full or in part, the costs referred to in
paragraph 3. Member States shall review and take the necessary measures to improve
the frameworks and rules for the bearing and sharing of costs referred to in paragraph
3 by 30 June 2011 and every two years thereafter to ensure the integration of new
producers as referred to in that paragraph.
5. Member States shall require transmission system operators and distribution system
operators to provide any new producer of energy from renewable sources wishing to
be connected to the system with the comprehensive and necessary information
required, including:
(a) a comprehensive and detailed estimate of the costs associated with the
connection;
(b) a reasonable and precise timetable for receiving and processing the request for grid
connection;
(c) a reasonable indicative timetable for any proposed grid connection.
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7. Member States shall ensure that the charging of transmission and distribution tariffs
does not discriminate against electricity from renewable energy sources, including in
particular electricity from renewable energy sources produced in peripheral regions,
such as island regions, and in regions of low population density. Member States shall
ensure that the charging of transmission and distribution tariffs does not discriminate
against gas from renewable energy sources.
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Article 22
Reporting by the Member States
1. Each Member State shall submit a report to the Commission on progress in the
promotion and use of energy from renewable sources by 31 December 2011, and every
two years thereafter. The sixth report, to be submitted by 31 December 2021, shall be
the last report required.
The report shall detail, in particular:
(a) the sectoral (electricity, heating and cooling, and transport) and overall shares of
energy from renewable sources in the preceding two calendar years and the measures
taken or planned at national level to promote the growth of energy from renewable
sources taking into account the indicative trajectory in part B of Annex I, in accordance
with Article 5;
(b) the introduction and functioning of support schemes and other measures to
promote energy from renewable sources, and any developments in the measures
used with respect to those set out in the Member State’s national renewable energy
action plan, and information on how supported electricity is allocated to final
customers for purposes of Article 3(6) of Directive 2003/54/EC;
(c) how, where applicable, the Member State has structured its support schemes to
take into account renewable energy applications that give additional benefits in
relation to other, comparable applications, but may also have higher costs, including
biofuels made from wastes, residues, non-food cellulosic material, and ligno-cellulosic
material;
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Appendix B

Directive 2009/72/EC of the European Parliament and of the Council of
13 July 2009 concerning common rules for the internal market in electricity
and repealing Directive 2003/54/EC.
The following extracts from the IME are, we believe, worthy of further investigation in
order to assess the recent performance of the UK Government’s and its compliance.
The emphases in the text are added by the report authors for clarity.
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CHAPTER II
GENERAL RULES FOR THE ORGANISATION OF THE SECTOR

Article 3
Public service obligations and customer protection
1. Member States shall ensure, on the basis of their institutional organisation and
with due regard to the principle of subsidiarity, that, without prejudice to paragraph 2,
electricity undertakings are operated in accordance with the principles of this Directive
with a view to achieving a competitive, secure and environmentally sustainable
market in electricity, and shall not discriminate between those undertakings as
regards either rights or obligations.

1. Having full regard to the relevant provisions of the Treaty, in particular Article 86
thereof, Member States may impose on undertakings operating in the electricity
sector, in the general economic interest, public service obligations which may
relate to security, including security of supply, regularity, quality and price of
supplies and environmental protection, including energy efficiency, energy from
renewable sources and climate protection. Such obligations shall be clearly
defined, transparent, non-discriminatory, verifiable and shall guarantee equality of
access for electricity undertakings of the Community to national consumers. In
relation to security of supply, energy efficiency/demand-side management and for
the fulfilment of environmental goals and goals for energy from renewable sources,
as referred to in this paragraph, Member States may introduce the implementation
of long-term planning, taking into account the possibility of third parties seeking
access to the system.
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Article 4
Monitoring of security of supply
Member States shall ensure the monitoring of security of supply issues. Where
Member States consider it appropriate, they may delegate that task to the regulatory
authorities referred to in Article 35. Such monitoring shall, in particular, cover the
balance of supply and demand on the national market, the level of expected future
demand and envisaged additional capacity being planned or under construction, and
the quality and level of maintenance of the networks, as well as measures to cover
peak demand and to deal with shortfalls of one or more suppliers. The competent
authorities shall publish every two years, by 31 July, a report outlining the findings
resulting from the monitoring of those issues, as well as any measures taken or
envisaged to address them and shall forward that report to the Commission
forthwith.
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CHAPTER III
GENERATION
Article 7
Authorisation procedure for new capacity
2. Member States shall lay down the criteria for the grant of authorisations for the
construction of generating capacity in their territory. In determining appropriate
criteria, Member States shall consider:

(j) the contribution of the generating capacity to meeting the overall Community
target of at least a 20 % share of energy from renewable sources in the Community’s
gross final consumption of energy in 2020 referred to in Article 3(1) of Directive
2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the
promotion of the use of energy from renewable sources(1)

3.Member States shall ensure that specific authorisation procedures exist for small
decentralised and/or distributed generation, which take into account their limited
size and potential impact.
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CHAPTER VIII
ORGANISATION OF ACCESS TO THE SYSTEM
Article 32
Third-party access

2. The transmission or distribution system operator may refuse access where it lacks
the necessary capacity. Duly substantiated reasons must be given for such refusal, in
particular having regard to Article 3, and based on objective and technically and
economically justified criteria. The regulatory authorities where Member States have
so provided or Member States shall ensure that those criteria are consistently applied
and that the system user who has been refused access can make use of a dispute
settlement procedure. The regulatory authorities shall also ensure, where appropriate
and when refusal of access takes place, that the transmission or distribution system
operator provides relevant information on measures that would be necessary to
reinforce the network. The party requesting such information may be charged a
reasonable fee reflecting the cost of providing such information.
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CHAPTER IX
NATIONAL REGULATORY AUTHORITIES
Article 35
Designation and independence of regulatory authorities
1. Each Member State shall designate a single national regulatory authority at national
level.
Article 36
General objectives of the regulatory authority
In carrying out the regulatory tasks specified in this Directive, the regulatory authority
shall take all reasonable measures in pursuit of the following objectives within the
framework of their duties and powers as laid down in Article 37, in close consultation
with other relevant national authorities including competition authorities, as
appropriate, and without prejudice to their competencies:
(a) promoting, in close cooperation with the Agency, regulatory authorities of other
Member States and the Commission, a competitive, secure and environmentally
sustainable internal market in electricity within the Community, and effective market
opening for all customers and suppliers in the Community and ensuring appropriate
conditions for the effective and reliable operation of electricity networks, taking into
account long-term objectives;

(d) helping to achieve, in the most cost-effective way, the development of secure,
reliable and efficient non-discriminatory systems that are consumer oriented, and
promoting system adequacy and, in line with general energy policy objectives, energy
efficiency as well as the integration of large and small-scale production of electricity
from renewable energy sources and distributed generation in both transmission and
distribution networks;
(e) facilitating access to the network for new generation capacity, in particular
removing barriers that could prevent access for new market entrants and of
electricity from renewable energy sources;
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Article 37
Duties and powers of the regulatory authority
1. The regulatory authority shall have the following duties:
(b) ensuring compliance of transmission and distribution system operators and,
where relevant, system owners, as well as of any electricity undertakings, with their
obligations under this Directive and other relevant Community legislation, including
as regards cross-border issues;
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